UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

1-20-2017

Walton v. Gotch Respondent's Brief Dckt. 44324

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"Walton v. Gotch Respondent's Brief Dckt. 44324" (2017). Not Reported. 3436.
https://digitalcommons.law.uidaho.edu/not_reported/3436

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

fka
Plaintifl/Appellant,

Supreme Court Case No. 44324-2016
Latah County Docket No. CV-2009-0332

vs.
MICHAEL L. GOTCH,
Defendant/Respondent.

RESPONSE BRIEF OF RESPONDENT

Appeal from the Distri~t Court of the Second Judicial District of the State ofidaho, in and for
Latah County, Honorable Judge John R. Stegner, presiding.

Attorney for ~pellant:
Gregory R. Rauch
Attorney at Law
Magyar, Rauch & Associates, PLLC
326 E 6th Street
Moscow, Idaho 83843

Jennifer A. Ewers
Attorney at Law
609 S. Washington, Suite 206
Moscow, Idaho 83843

............................................................ 9

······························· ............................................................ 10
1.

Ms. Walton Did Not Object to Andrea Masom's Testimony Under I.R.E. 702 or
I.R.E 701 Below and This Argument Should Therefore Not Be Considered on
i\ppeal. ................................................................................... 10

2.

Andrea Masom's Testimony Was Not Impermissible Testimony Under I.R.E. 702
or I.R.E 701 and the Trial Court and District Court Did Not Commit Reversible
Error by Considering Ms. Masom's Testimony .................................... 10

3.

Andrea Masom's Observations and Opinion Were Among Numerous Other
Factors That Support the Courts' Conclusion That Ms. Walton's Petition Was
Unreasonably Brought.................................................................. 13

4.

The Court Did Not Abuse its Discretion in Finding That Ms. Walton Failed to
Reasonably Investigate Prior to Filing Her Petition to Modify ..................... 16

5.

The Trial Court Did Not Abuse its Discretion in Finding That the Evidence
Demonstrated Ms. Walton's Lack of Progress Toward Co-Parenting ............ 17

6.

This Court Should Award Mr. Gotch's Attorney Fees on Appeal .................. 18

CONCLUSION ............................................................................................. 18

..................................... 13
Michalk v. Michalk,

(2009) ...................................... 10

State ofldaho v. Ehrlick, 158 Idaho 900,354

462 (2015) .............................. 10, 12

Thomas v. Madsen, 142 Idaho 635, 132 P.3d 392 (2006) ......................................... 13

Idaho Appellate Rule 40 ................................................................................. 17
Idaho Appellate Rule 41 ................................................................................. 17
Idaho Code§ 12-121 ................................................................................ 13, 18
Idaho Rule of Civil Procedure 54(e)(l) ............................................................ 13, 18
Idaho Rule of Evidence 701 ........................................................................ 10, 12
Idaho Rule of Evidence 702 ....................................................................... 10, 12

to as
to as Mr. Gotch).

September 2011,

I,

Respondent (hereafter
Gotch petitioned to

modify custody, seeking primary placement of the children with him, and Ms. Walton counterpetitioned for primary placement of the children with her. R., Vol. I, p. 12. Trial on these
counter-petitions was conducted on February 23, 2012, and March 9, 2012, with closing
arguments on April 26, 2012.

Following trial, the trial court declined to alter the custody

schedule. The court's Memorandum Opinion, entered June 12, 2012, includes the following
unchallenged findings:
•
Michael [Mr. Gotch] has done better in ensuring that Abby's special needs
are met with respect to arranging for counseling, the after school program, and
Abby performing better at school. R., Vol. I, p. 43, L. 1-3.
•
Pamela [Ms. Walton] exhibits her anger more frequently and to a greater
degree than does Michael to the detriment of the children. Pamela is more prone
to attack Michael and not accept his role as a coparent. This has had deleterious
effects upon particularly Abby. R., Vol. I, p. 45, L. 12-15.
•
Pamela has also exhibited problems with anger that had nothing to do with
Michael. R., Vol. I, p. 45, L. 21-22.
•
Abby also has recurring anger problems and problems in handling
frustration. R., Vol. I, p. 47, L. 11-12.
•
Pamela responds to apparently innocent requests for information with
vitriol. R., Vol. I, p. 48, L. 15-16.
•
The children will inevitably be drawn into the intense dislike each parent
has for the other, if it has not already occurred. Most likely, Abby's problems are
linked to the explosive situation between her parents as supported by Abby's
anger arising after the divorce and the improvement Abby has experienced in her
deportment when she is receiving counseling and the help of her teacher at school.
R.,
I, 48,
21 ~
3.

3

more
Abby's teachers
ensuring
meets the teacher's expectations as far as getting school work done.
52,
18-20.
•
Homework has not been performed in Pamela's household with the
regularity that it gets done in Michael's household. Michael has been much more
involved in school than Pamela. R., Vol. I, p. 53, L. 10-12.
•
I am concerned that Pamela does not see as much a need for counseling as
Michael does. Michael was the first parent to initiate counseling for Abby. The
problems Abby has had in school are more than ample sign of her need for
counseling. R., Vol. I, p. 54, L. 8-11.
•
Michael's greater involvement in Abby's school and counseling favors his
request to become the primary residential custodian for the children. R., Vol. I, p.
1-2.
56,
•
The counseling has proved to be essential for Abby's welfare.
Nonetheless, Abby's counseling has been a major source of conflict. I will
therefore order the counseling be continued until completed and that the parties
comply with all of the counselor's recommendations. R., Vol. I, p. 63, L. 5-8.
•
If conditions do not improve with the assistance of the parenting
coordinator, particularly as to Pamela's inappropriate anger towards Michael, then
obviously more dramatic change than that which has been ordered will be
necessary. R., Vol. I, p. 65, L. 12-15.
Following failed efforts to work with a parenting coordinator, Ms. Walton and Mr. Gotch
each again petitioned for primary residential custody in late 2013. R., Vol. I, p. 15. Trial on the
parties' counter-petitions was held on May L May 20, June 26 and July 10, 2014. On September
4, 2014, the trial court entered a Second Modified Judgment for Child Custody granting Mr.
Gotch primary residential custody of the parties' children. R., Vol. I, p. 75-143. The court's
Memorandum Opinior, Re Second Motions to Modify, entered September 4, 2014, includes the

•
Mother has been court ordered to provide Abby with counseling twice
after a hearing. Mother has stopped counseling for Abby three (3) times. R., Voi.
I,p.99,L.15-16.
•
The anger Mother exhibited at school personnel in Abby's presence
emboldened Abby to disregard her teacher's directives to do school work to
Abby's detriment. R., Vol. I, p. 101, L. 20-21.
•
Mother's outbursts at school personnel and her enabling of Abby's worst
school habits are unacceptable. Mother has instigated a series of confrontations
with school personnel. R., Vol. I, p. 104, L. 9-11.
•
Abby learned it is okay to ignore reasonable requests by teachers. The
lesson was emphasized by Mother's behavior at the school.... R., Vol. I, p. 106,
L. 23 - p.107, L. 1.
•
Mother's impulse to lash irresponsibly out at a concerned teacher at the
expense of any concern about Abby gives me grave concern for allowing Mother
to continue as the primary custodial parent. Mother's mind is so fixed against
counseling that Mother blames the teacher for what Abby says rather than to
constructively question whether Abby needs help. R., Vol. I, p. 113, L. 1-5.
•
The irony is that Father's manner in addressing Abby at school is precisely
the kind of parenting Abby needs. Ms. Druffel, a teacher for twenty-five (25)
years endorsed the way Father spoke to Abby. In contrast, Mother uses Abby as a
weapon against Father and blames Father and the school. R., Vol. I, p. 118, L. 46.
•
Mother is silent to Abby's defiance when it does not implicate the school
or Father. However, Abby's defiance is going to have long-term effects upon
Abby unless addressed. Mother's anger at the school and Father feeds Abby's
defiance. R., Vol. I, p. 119, L. 5-8.
•
Father has been a strong advocate for obtaining counseling for Abby.
Father has worked assiduously with Abby's school teachers to advance Abby's
schooling. R., Vol. I, p. 125, L. 1-2.

•
Mother loves Abby and is sincere believing what she does for Abby is
in her best interest. However, Mother's anger at the school and Father has had a
very real adverse effect upon Abby. There are no court orders that l can issue to
address Mother's destructive behavior towards particularly the school that I can
with confidence expect to have followed. Mother sees nothing wrong in her
conduct. Mother refuses to follow this Court's prior orders and fails to follow the
advice of the court appointed Family Services Coordinators. R., Vol. I, p. 128, L.
16-22.
•
Mother is incapable of admitting error. Even for her most egregious
conduct towards the school, Mother could not acknowledge a better way of
handling her concerns. R., Vol. I, p. 129, L. 11-13.
•
Abby's adjustment to school in her fourth grade was poor due to Mother.
Abby demands to attend another school. Abby will continue to do poorly as long
as Mother involves herself in Abby's education as she has done. Mother's
involvement has exacerbated and emphasized problems for Abby that would not
otherwise exist. R., Vol. I, p. 130, 6-9.
•
Mother has acted as a major enabler to her daughter's crippling school
habits of refusing to follow directions from her teacher to do her work and failing
to work out her differences with her classmates. Ms. Druffel felt she had a good
rapport with Abby. However, when Mother got involved, Abby stopped trying at
school. Abby's sense of entitlement fostered by Mother that she is not subject to
the rules at school has led to work at school and homework not being done.
Abby's teacher described a roller coaster effect with Abby not getting work done
for significant periods of time. Abby is underachieving and obstinately not doing
her work in school. R., Vol. I, p. 130, L. 19 p. 131, L. 3.
•
Father's and Mother's approach to school are dramatically different.
Father works with Abby to learn how to problem solve. Father appears in school
and works with the teachers to show Abby the importance of schooL Father
presents himself as calm. R., Vol. I, p. 131, L. 14-17.
•
Mother does not problem solve but instead dictates what the school must
do based, most of the time, on an incorrect view of the situation. R., Vol. I, p. 131,
L. 18-19.

test.
dissatisfied with
1 15.
•
Mother's combative approach with Father has spilled over into Abby's
home with Father. Abby's expressions of dissatisfaction with Father's home align
her with Mother's cause. In fact, the more dissatisfied Abby is with teachers and
classmates at school, the more she aligns herself with Mother. Mother stokes
Abby's dissatisfactions without providing Abby any means to address her
dissatisfactions in a healthy manner. R., Vol. I, p. 135, L. 3-7.

•
If Mother continues to have primary custody, I fear for the children's wellbeing. Abby will continue to express dissatisfaction with her life. In an endless
spiral, Mother will continue to blame the school and Father for Abby's distress
and neglect Abby's mental health by refusing to change her parenting style or
obtain counseling for Abby. I fear the same cycle will repeat itself with Emily.
R., Vol. I, p. 137, L. 9-17.
•
Father is far more likely than Mother to provide stability and continuity to
the children in maintaining a positive involvement with the schools and tending to
their emotional health. R., Vol. I, p. 137, L. 18-20.
•
Abby's refusal to do her work at school is supported by Mother's attacks
on the school based upon whatever Abby tells her. Abby is empowered by
Mother to refuse to listen to an outstanding teacher with twenty-five (25) years of
experience. R., Vol. I, p. 139, L. 11-13.
•
Father, as opposed to Mother will create a partnership with the school and
create the opportunity for Abby to have a positive learning experience in school.
Father, as opposed to Mother, will ensure that Abby will be in therapy to learn
tools to deal with the high conflict Mother disproportionately brings to the
relationship between Father and Mother. Father will be much more willing to coparent than Mother and be much less likely to use the children to get back at the
other parent. R., Vol. I, p. 139, L. 14-19.
On March 18, 2015, only six months after the court's September 2014 decision, Ms.
Walton again petitioned for primary custody. This petition was premised on two grounds: that
the parties' elder child, Abigail, was not in counseling, and that the children were failing in
school. R., Vol. I, p. 153-1

At trial on May 7, 2015, following the testimony of Ms. Walton,

that
counseling, that Ms. Walton must continue

continue

counseling to address issues including anger,

inappropriate interactions with the children, and allowing the children to have a positive
relationship with Mr. Gotch, and that Ms. Walton would obtain a psychological evaluation and
comply with treatment recommendations. This agreement is memorialized in the Decree Re:
Modification entered June 4, 2015. R., Vol. I, p. 186-188. Mr. Gotch subsequently filed a
Memorandum of Costs and Affidavit of Attorney Fees For Third Custody Trial. R., Vol. I, p.
181-183.
Following argument regarding Mr. Gotch's request for attorney fees for the trial on Ms.
Walton's March 18, 2015 Petition to Modify, the trial court found that Ms. Walton's Petition was
unreasonably brought as set forth in the court's Memorandum Opinion Re: Attorney Fees filed
August 18, 2015. R., Vol. I, p. 201-211. The trial court found that Ms. Walton's Petition was
unreasonably brought on several grounds, including that: although the children's grades were
poor, Abby's deportment had improved and both children were receiving regular and appropriate
support and involvement of Mr. Gotch; Ms. Walton failed to talk with the children's teachers
about her concerns and what she might do to help prior to filing her Petition; only a short time
had elapsed between the court's September 2014 decision and Ms. Walton's March 2015 Petition
to Modify; and Ms. Walton had shown virtually no improvement in her ability to co-parent and
not to alienate the children from Mr. Gotch. R., Vol. I, p. 203-205. The court entered judgment

court.

to

argued:

A child's education, as recognized
the court, is founded upon a basic and stable
partnership between parent and teacher; the foundation will crumble should one or the
other party fail to participate and interact with the child. That is exactly what happened
with Abby. The partnership between home and school had collapsed, and Petitioner
believed she was the stronger of the two parents, and had the necessary ability to build up
Abby's education.
R., Vol. II, p. 279, L. 6-11. Ms. Walton asserts that the trial court erred by relying on the
testimony of Andrea Masom, which she characterizes as, "impermissible expert testimony." See
Brief for Appellant. Ms. Walton did not assert this argument at trial, nor in her appeal to the
District Court. Ms. Walton further asserts that the trial court and District Court abused their
discretion by overlooking evidence that Ms. Walton "conducted extensive independent
investigation" prior to filing her March 2015 petition to modify custody, and by concluding that
Ms. Walton "had made no progress in co-parenting." See Brief for Appellant.

ADDITIONAL ISSUES ON APPEAL
Whether the Court Should Award Mr. Gotch's Attorney Fees on Appeal.

It is

the

on

appeal. Drinkall v,J2rif!k:iJ1, 150 Idaho 606,610, 249 P.3d 405 (2011); Mi~h:ilk v. Michal~, 148
Idaho 224,229,220 P.1d 580 (2009). Ms. Walton did not assert at trial that Ms. Masom's
testimony was improper pursuant to Idaho Rules of Evidence 701 and 702. Nor did Ms. Walton
raise these issues or arguments on appeal to the District Court. This Court should therefore
decline to consider Ms. Walton's objection to the trial court's and District Court's consideration
Ms. Masom' s opinion.
2.

Andrea Masom's Testimony.Was Not ImpermissibleTestimonyUnder
I.R.E.---702-- or - I.R.E 701 and -- the Trial Court and District--- Court Did Not
-

---

-

-

--- ---

Commit Reversibl~.Ei;:rnr:JJyC:::gnsidering Ms. M.<i.S~Qm's Testimony
If this Court does consider Ms. Walton's argument that Ms. Masom's testimony should
not have been permitted pursuant to Idaho Rules of Evidence 702 and 701, this Court should find
that the trial court and the District Court did not commit reversible error by considering Ms.
Masom' s opinion. The decision to admit expert or lay opinion testimony is within the broad
discretion of the trial court and will not be disturbed on appeal absent a clear abuse of discretion.
State ofldaho v, Ellrlic.k, 158 Idaho 900, 923, 354 P.3d 462 (2015). In this case, the trial court
and the District Court on appeal appropriately considered Ms. Masom's opinion, as an expert or
witness, in conjunction with other evidence before the court.

counseling.
Hearing of Motion to Modify,

1

6.

Day

parties were ordered by the

trial court to participate in co-parenting counseling, and to continue until successfully discharged
by the counselor. R., Vol. I, p. 149, L. 15-17. Ms. Masom provided the court-ordered coparenting counseling, with no objection by Ms. Walton. TR., Day Two of Hearing of Motion to
Modify, p. 326, L. 4-16; and p. 327, L. 4-6.
Ms. Masom testified that Ms. Walton's demeanor during the co-parenting counseling was
emotionally unstable, quickly fluctuating from calm to upset, and that Ms. Walton had difficulty
controlling her emotions and having rational conversations. TR., Day Two of Hearing of Motion
to Modify, p. 329,

25

p. 330,

9; p. 346,

recommended more than once that Ms.

9-15; and p. 388, L. 7-16. Ms. Masom
obtain individual treatment due to concerns about

Ms. Walton's emotional stability. TR., Day Two of Hearing of Motion to Modify, p. 328, L. 1924; and p. 388, L. 7-16. Ms. Masom further testified that it was her clinical impression, based
on her interactions with the parties in co-parenting sessions, that Ms. Walton was invested in the
parties' child being dysfunctional in order to make her father look bad, and that Ms. Walton's
goal in most of the sessions appeared to be to accuse Mr. Gotch of wrongdoing. TR., Day Two
of Hearing of Motion to Modify, p. 345, L. 12-21; and p. 357, L. 8

p. 359, L. 12. While Ms.

Masom acknowledged that she had not met with Abby, her impressions were based on her
observations of Ms. Walton's demeanor, what the parties shared with her in co-parenting
session.

on

testimony as an
court and the

evidence supports

Court on appeal

appropriately considered Ms. Mason's opinion under Idaho Rule of Evidence 702. Ms. Masom
has specialized knowledge in the field

clinical psychology, and her opinion as to Ms. Walton's

mental state and motivations assisted the courts in determining that Ms. Walton's Petition to
Modify was unreasonably brought.
Even if Ms. Masom were found not to have specialized knowledge that qualifies her as an
expert, her testimony was permissible lay witness testimony under Idaho Rule of Evidence 701.
In State _v. Ehrlick, the defendant in a child murder case argued that the trial court erroneously
permitted a neighbor to testify that, in the witness' opinion based on her residence in and
observations of the tenants in the apartment complex, a

statement that the child was going

to a birthday party did not make sense. 158 Idaho at 923. The Supreme Court ofldaho stated
that the neighbor's testimony was:
... rationally based on her own perceptions, it was helpful to the jury, and the basis
for the opinion did not rely on scientific, technical or other specialized knowledge.
[Her] testimony established that she had personal knowledge of the matter on
which she was rendering an opinion.
Id. at 923. The Court concluded that the trial court did not abuse its discretion in allowing the
neighbor to give lay opinion testimony. [g. at 923-924. Similarly, Ms. Masom's opinion in this
case that Ms. Walton was invested in the parties' child being dysfunctional in order to make her
father look bad was rationally based on her perception of Ms. Walton's accusations and
and Ms. Masom' s opinion was helpful to the

trial court

award attorney

to Idaho Code § 1 121 and Idaho Rule of

Procedure 54(e)(l) if the court finds a case was brought frivolously, unreasonably or
without foundation.

McGrew v.~McGrew, 139 Idaho 551. 562, 82 P.3d 833 (2003). A trial

court's award of attorney fees may be overturned on appeal only if the reviewing court finds the
trial court abused its discretion. Thomas v.Madsen, 142 Idaho 635, 639, 132 P.3d 392 (2006).
In the case at bar, the trial court determined that Ms. Walton's Petition to Modify was
unreasonably brought on several grounds, based on the testimony of Ms. Walton, Ms. Masom
and two of the parties' children's elementary school teachers.

Even if the Court were to

disregard Ms. Masom's opinion that Ms. Walton was invested in the parties' child being
the record to support the trial court's award of

dysfunctional, sufficient other evidence exists

attorney fees, and the District Court's upholding of the fee award.
Ms. Walton's Petition to Modify alleges two bases for modification: that the parties' elder
child, Abigail, was not in counseling, and that the children were failing in school. The trial
court's award of attorney fees was based on numerous findings that were supported by the
evidence, and by the long history of this custody case.
Regarding the question of Abigail's counseling, the record is clear that the reason Abby
was not in counseling for several months was because her prior counselor abruptly ended
counseling, and then the parties could not agree on a counselor. TR., Day Two of Hearing of
to

7 to

3

addition,
"[w]hen Abby was

Mother's

court

that

failed to provide counseling to Abby despite

Abby's serious emotional problems." R., Vol. I, p. 204,

9-14

With respect to the issue of the academic progress of the parties' children, the trial court
noted that "Abby's problems in school did not begin when custody was transferred from Mother
to Father," and that the court's prior unchallenged opinions detailed Ms. Walton's aggressive
behavior toward school and "Abby's refusal to participate in school abetted by Mother's actions."
Id, The trial court found, and the District Court affirmed on appeal, that Ms. Walton's Petition
to Modify was unreasonably brought on several grounds.
First, the trial court found that although Abigail's grades were poor, the evidence
indicated that her deportment had improved

Mr. Gotch's custody, and that this was essential to

her ability to learn. This finding is supported by the testimony of the children's teachers and
Abby's counselor. TR., Day Two of Hearing of Motion to Modify, p. 203,
23; p. 248, L. 19

p. 249, L. 22; p. 260,

4-19; 207, L. 15-

2-13; p. 265, l. 8-21; p. 408, L. 10-15; p. 410, L. 20

P. 411, L. 1.
Second, as discussed below, the trial court found that Ms. Walton failed to talk with the
children's teachers about her concerns and what she might do to help prior to filing her Petition.
The record also supports this finding. While Ms. Walton did go to the school regularly to pick
up the children's school work, and checked their grades online, as her appeal brief indicates, and

is no evidence

assumption.

the contrary, the evidence at trial clearly demonstrated Mr. Gotch' s consistent and thorough
involvement with the children's teachers and academic progress. TR., Day One of Hearing of
Motion to Modify, p. 211, L. 24

p. 2

26;p.253,

5-2I;p.259,L.9

p.260,L. 13.

Third, the trial court found that only a short time had elapsed between the court's
September 2014 decision and the March 2015 Petition to Modify. This case involves a long
history of parental conflict, and of findings by the trial court that Ms. Walton has been combative
with Mr. Gotch and with the children's school teachers, that Ms. Walton has undermined Mr.
Gotch's parenting and his relationship with the parties' children, and that Ms. Walton has
facilitated Abby's poor performance in school. See Statement of Facts. The record is clear that
Ms. Walton waited only six months from the court's prior decisions to seek modification on
meritless bases.
Fourth, the trial court found that Ms. Walton had shown virtually no improvement in her
ability to co-parent and not to alienate the children from Mr. Gotch. The testimony of Andrea
Masom and Dr. Viergutz support this conclusion. Ms. Masom testified that Ms. Walton
appeared to be continuing her efforts to alienate the children from Mr. Gotch and refused to coparent TR., Day Two of Hearing of Motion to Modify, p. 345, L. 5-21; p. 387, L. 16-22, p. 388,
L. 7-16; p. 390, L. 7

p. 392, L. 5. Ms. Walton did not continue co-parenting counseling as

recommended by Ms. Masom, she simply chose to quit participating. TR., Day Two of Hearing
Motion to Modify,

328,

9- l

19 -

L

to

was

evidence presented at

by
should therefore find that the trial court did not abuse

This Court

discretion in awarding Mr. Gotch's

attorney fees.
4.

The Court Did Not Abuse its Discretionjn_ FindiJ:IB_ That Ms. Walton Failed to
Reasonably Investigate_Prior to Filing Her Petition to Modify

While Ms. Walton rigorously monitored the children's grades, and attempted to use her
children's poor academic performance to her benefit in her Petition to Modify custody, there is
no evidence in the record demonstrating that she made any investigation as to whether Mr. Gotch
was appropriately involved in the children's academic progress, and responding to teachers'
recommendation for improving their performance. The Court should therefore affirm the trial
court's conclusion, and the District Court's opinion on appeal, that Ms. Walton failed to
reasonably investigate prior to filing her Petition to Modify.
During the six months between the trial court's previous decision in September 2014 and
the filing of Ms. Walton's Petition to Modify in March 2015 1, Ms. Walton attended two teacher
conferences and approximately five informal conferences with Emily's teacher, and one teacher
conference with Abby's teacher. Ms. Walton otherwise had just brief interactions with her
daughters' teachers while she collected their homework. TR., Day One of Hearing of Motion to
Modify, p. 194, L. 17

p. 195,

14; p. 260,

14

p. 261, L. 1. There is no evidence in the

to
to Modify.
5.

Court should

to filing

courts' award of Mr. Gotch's attorney fees.

The Trial Court Did Not Abuse its Discretion in Fjndin~Ihat the Evidence
Demonstrated Ms. Walton's_Lack_of Progress Toward Co-Parenting

As argued above, the record supports the trial court's finding that Ms. Walton made little
progress toward co-parenting. Andrea Masom testified that this was the only case in her more
than ten years of co-pa::enting approximately 60 couples that had not resulted in the parents
being able to work together. TR., Day Two of Hearing of Motion to Modify, p. 390,
391, L. 5.

23

p.

Ms. Masom testified that she did not discharge the parties from co-parenting

counseling, but that Ms. Walton simply refused to continue the counseling and advised that she
would be contacting

attorney. TR., Day Two of Hearing of Motion to Modify, p. 34 7,

19 -

p. 348, L. I. However, Ms. Masom did not believe continued co-parenting counseling would be
useful due to Ms. Walton's need for individual treatment. TR., Day Two of Hearing of Motion
to Modify, p. 390, L. 7-22. In addition, the fact that Ms. Walton asserted that a change in
primary residential custody is necessary to improve the children's school performance, and her
assumption that the children's lack of academic progress was Mr. Gotch's fault, supports the trial
court's conclusion that Ms. Walton made little progress toward co-parenting. This Court should
affirm that Ms. Walton's Petition was unreasonably brought, and find that the trial court's award
attorney fees was not an abuse of discretion.

§

l
CONCLUSION
The Court shrn.Jd disregard Ms. Walton's argument that Andrea Masom's opinion should

not have been considered because Ms. Walton has raised this issue for the first time on appeal.
In any event, the trial court and the District Court on Appeal did not abuse their discretion by
considering Ms. Masom's opinion as expert and/or lay witness testimony. Moreover, there was
substantial additional evidence on which the courts based their decisions that Ms. Walton's
Petition to Modify was unreasonably brought, and that an award of attorney fees was therefore
justified.

There is no evidence

record to support Ms. Walton's allegation that the

children's poor academic performance is a result of their primary residence with Mr. Gotch or
failure on his part to act. To the contrary, the evidence overwhelmingly demonstrates Mr.
Gotch's dedication to his children's academic progress.

There is no evidence in the record to

support Ms. Walton's allegation that Mr. Gotch failed to maintain counseling for Abigail as
ordered by the trial court. In fact, Abigail had been in counseling for months prior to the filing
of Ms. Walton's Petition. Ms. Walton waited only six months from the date of this court's
previous decision on September 4, 2014, to file another modification action.
It was also not an abuse of discretion for the trial court and the District Court on appeal to
conclude that Ms. Walton failed to reasonably investigate prior to filing her Petition to Modify.
evidence at trial was inconsistent with Ms. Walton's position that the children were not
, as

Walton

on

teachers on their behalf. Ms. Walton
monitored

children's grades, tallying their poor grades, and attempted to use their

poor grades to her advantage. The trial court had previously made unchallenged findings that Ms.
Walton has been complicit in Abigail's failure to progress academically. The evidence at the trial
on Ms. Walton's March 2015 Petition to Modify demonstrates that Abigail continued to feel that
she must sabotage her education in order to please Ms. Walton, and that Ms. Walton fosters this
attitude.

There is ample evidence in the record of Ms. Walton's continued anger, and her

continued efforts to find fault in Mr. Gotch's parenting.
There are is also ample evidence in the record to support the decisions of the trial court
and the District Court on appeal that Ms. Walton failed to make progress toward co-parenting.
Ms. Walton was combative in co-parenting counseling, she unilaterally discontinued coparenting counseling, and she blamed Mr. Gotch for the children's poor grades. The Court
should find that Ms. Walton's monitoring of the children's grades did not constitute a reasonable
investigation and affirm the lower courts' decisions.
This Court should affirm the trial court's conclusion that Ms. Walton filed her Petition to
Modify Pursuant on March 18, 2015, unreasonably. This court should affirm the court's award of
Mr. Gotch's attorney fees. This court should further grant Mr. Gotch's attorney fees on appeal .
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Respectfully submitted this _l_,_ day of January 2017.
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Attorney at Law
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